








address utility vegetation management practices. These measures are embodied in

General Order (“GO”) 95 and related decisions.

b) The Commission Has Exercised An
Identifiable Broad And Continuing
Supervisory And Regulatory Program For
Utility Vegetation Management.

The exercise of authority is marked by the existence of an “identifiable broad and
continuing supervisory and regulatory program.” (See e.g., Covalt, supra, 13 Cal.4™ at
pp. 919-920; Hartwell, supra, 27 Cal.4™ at p. 276.) As discussed below, GO 95, in
combination with the Commission's actions and related decisions demonstrate that the
Commission’s vegetation management program meets this standard.

While GO 95 and its predecesspr GO 64-A have been in existence ;ince 1928,
events during the 1990s brought forth the need for increased regulatory oversight of
utility practices. Dﬁring that time, certain power outageé were determined to have been
caused primarily by overgrown foliage and lax utility trimming cycles. (See Re San
Diego Gas and Electric Company [D.96-09-097], supra.)

In response, the Commission determined that a more concerted effort was needed
to establish uniform rules and policies for vegetation management. Standardized interim
requirements were immediately adopted. (/d. at p. 334.) The Commission then went on
to consider and develop more permanent rules. That process produced two more gﬁiding
decisions during the 1990s. (Re San Diego Gas and Electric Company [D.97-10-056]

(1997) 76 Cal.P.U.C.2d 118.)
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The Commission has continued to oversee and Teview the utility’s practices, and
has continued to refine the applicable rules. In 2001, the Commission opened a new
proceeding to again revisit whether revisions to GO 95 and GO 128 were warranted.
fhe Commission held public workshops over a sixteer month period, which were
attended by utilities, labor organizations, the public, and the technical staff. That process
resulted in a number of revisions to the rules. (Order Instituting Rulemaking to Revise
Commission General Order Numbers 95 and 128 (Opinion Adopting Consensus Changes
to General Orders 95 and 128 and Deciding Contested Rule Changes) [D.05-01-030]
(2005) _ CalP.U.C3d )2

More recently, Commission experienced renewed concerns regarding the need to
reduce potential fire hazards attendant to utility power lines. Accofdingly, it again
reviewed the existing requirements and adopted additional measures. (Order Instituting
Rulemalking to Revise and Clarify Commission Regulations Relating to the Safety of
Electric Utility and Communications Infrastructure Provider Facilities (Decision in

Phase 1 — Measures to Reduce Fire Hazards in _Califomia Before the 2009 Fall Fire

2 GO 128 covers Rules for Construction of Underground Electric Supply and
" Communication Systems.

B For the convenience of the Court, the Commission is providing a separate appendix of
all Commission decisions referenced by the brief that are not available in the published
“Opinions and Orders of the Public Utilities Commission of California.” Thus, a copy of
D.05-01-030 can be found as Exh. 1 in the Commission’s Appendix (“Amicus
Append.”).
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Season) [D.09-08-029] (2009) __ Cal.P.U.C.3d __ atpp. 26-31 (slip op.).)** This most
recent proceeding (Rulemaking (R.) 08-11-005) continues to remain Opén and active.

Apart from these activities to set and monitor the applicable rules, the Commission
exercises its authority when called upon from time to time to consider individual
complaints regarding utility vegetation management practices. (See e.g., Bereczky v.
Southern California Edison Company (“Bereczky”) [D.96-03-0097 (1996) 65
Cal.P.U.C.2d 14S; and Morgan v. Pacific Gas and Electric Company (“Morgan”)
[87-09-066] 25 Cal.P.U.C.2d 393.)

Despite having established tbjs.clearly identifiable and ongoing regulatory
program, certain pleadings before the Court suggest that the Commission ceded its
jurisdiction over utility vegetation management. To support this claim, pleadings argue
that by not adopting any maximum limit on tree trimming clearances, the Commission
intentionally decided not to exercise its authority.*® The following language is cited:

The degree of tree trimming appropriate around utility lines
can become a highly technical determination.... We do not
need to determine what the appropriate maximum clearances

should be, but we do have to determine the minimum safe
clearances and a reasonable level of expense....

(D.97-01-044, supra, 70 Cal.P.U.C.2d at p. 697.)

This argument would have merit if the Commission had determined not to adopt

any requirements. However, this language is merely a statement of what requirements

X A copy of D.09-08-029 can be found as Amicus Append. Exh. 2.
13 See ¢.g., Appellants Opening Brief in Sarale v. PG&E (“Sarale AOB”) at pp. 9.
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must, at a minimum, be adopted to ensure safe and reliable operation of utility power
lines. It concemns only the degree of regulation deemed necessary.

Moreover, no Court has found that an exercise of authority will be recognized only
when an agency adopts exhaustive, comprehensive, or maximum requirements. For
example, in Covalt, it was deemed sufficient that the Commission adopted a "general
policy" regarding permissible electric magnetic field (“EME”) levels for utility power
lines. (Covalt, supra, 13 Cal.4™ at pp. 935-936.) Notably, there too the Commission had
declined to set maximum limits. Instead, the utilities were required only to take
reasonable low-cost/no-cost steps to prevent unnecessary public exposure to EMFs 18
(Id. at pp. 928-929.)

The following language is similarly cited to suggest the Commission has declined
to exercise authon"cy:ﬂ

In recognition of this circumstance we will decline to adopt a
declaration of our jurisdiction as part of our order.

(D.97-01-044, supra, 70 Cal.P.U.C.2d at p. 699.)
When this statement is read in context, it reveals that the statement was made in

response to a specific request that the Commission declare its mles would effectively

18 See also Waters, supra, 12 Cal.3d at pp. 10-11 [The Commission was deemed to have
exercised its authority by adopting a “general policy” of limiting utility liability for
negligence. That exercise barred the Court from awarding damages for alleged utility
negligence and breach of warranty.l; Hartwell, supra, 27 Cal.4™ at p. 276 [The
Commission was deemed to have exercised its authority by adopting water quality
“benchmarks.” That exercise barred the Court from adjudicating the adequacy of water
quality standards and awarding damages.].

Y Sarale AOB, at p. 10.
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trump any local tree trimming requirements. (1D.97-01-044, supra, 70 Cal.P.U.C.2d at

p. 696.) [“PG&E’s concurring comments. ..request a declaration of this Commission’s
jurisdiction over utility tree trimming practices in California to defeat local restrictions on
tree trimming.”].)

In declining that request, the Commission reasoned it would not be appropriate to
make such a declaration because the Commission's rules were not intended to represent
an exhaustive scheme of rules and procedures. Furthef,' the Commission reasoned that
such a declaration could exceed the scope of the procecdjng.LB (D.97-OI;004, supra, 70
Cal.P.U.C.2d at p. 699 [“We are selecting a safe minimum standard to insure system
safety and reliability, but we are not adopting comprehensive rules and procedures.... In
recognition of this circumstance, we will decline to adopt a declaration of our
jurisdiction.... In our view such a course would be fraught with the danger of acting
outside of our authority in this proceeding.”].)

Pleadings also suggest that the Commission has clearly directed complainants to
the Courts for any relief, leaving “little doubt” it is not intefested in regulating utility
vegetation management and admits it lacks jurisdiction to do 50.22 The following

langnage is cited:

18 The Commission’s rules require proceeding “‘scoping memos,” which describe, among
other things, the issues to be considered in a proceeding. (See Commission Rule of
Practice and Procedure 7.3; Cal. Code of Regs., tit. 20, § 7.3) The Commission is
cautious not to decide issues outside the defined scope, as doing may be grounds for
reversal. (See e.g., Southern California Edison Company v. Public Utilities Commission
(2006) 140 Cal.App.4™ 1085, 1104-1107.)

L2 See e.g., Sarale AOB at pp. 12-14.
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Even if SCE’s actions could be construed as a violation of
Rule 35, we have no power to award monetary damages for
injury to Bereczky’s property, or for emotional distress. For
incidents such as this, the only monetary relief at our disposal
if we find that the utility violated a Commission rule or order
is a fine, which would not be payable to the complainant.
This 1s not to say that Bereczky is without recourse for the
property damage and other harm he allegedly suffered. If
there is an express easement that defines the extent of
permissible use, that document may afford him a basis for
relief. If not, he may nevertheless be able to seek relief under
civil law. In either instance, his recourse is to the courts
rather than this commission. (emphasis added)

(Bereczky [D.96-03-009], supra, 65 Cal.P.U.C.2d at p. 147.)

Nothing in this language supports a conclusion that the Commission has not
exercised its jurisdiction, or cannot exercise jurisdiction, for the purpose of interpreting
and applying its own rules and decisions. The focus of this language is clearly limited to
the remedies at the Commission’s disposal “if we [the Commission] find that the utility
violated a Commission rule or order.” The statement that damages must be sought in
Court is entirely consistent with section 2106. Similarly, the statement correctly notes
thiat a'determination of property rights under any easement is properly an issue for the
Courts.

Finally, plea@jngs suggest Koponen v. Pacific Gas and Electric Company
(“Koponen”) (2008) 165 Cal.App.4™ 345 is analogous, such that the instant dispute may
also be fully resolved by this Court.2? This argument misses an important distinction. In

Koponen, interpretation of the scope of the easement was the only issue before the Court.

2 See e.g., Wilbur AOB at pp. 24-27.
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At issue was whether the utility had a right under its right-of-way easement to lease space
to a third party. While, the Court acknowledged that section 1759 would bar it from
acting if that would interfere with any Commission regulatory function, both the Court
and this Commission agreed that no Commission function would be hjndered in that
instance since the Commission had no regulatory program related to utility property
rights under right-of-way easements.2t (/d. at pp. 354-358.)

The instant matter differs. Here, there are two issues in dispute. One involves the
scope of the easement. However, if the easement does not prevent the utility’s action,
then resolution requires Qetermmaﬁon of wh;ther the trimming was excessive or
unlawful under existing requirements. Those requirements are indeed the subject of a
Commission regulatory program. Thus, any determination by the Court would interfere

with the Commission’s authority to interpret and apply its own rules, orders and decisions

governing utility vegetation management..

I At most, the Commission had a policy generally favoring the shared use of utility
property. However, the Commission explicitly recognized that any application of its
policy depended first on whether the utility had the property right under its easement that
would allow it to do so. And the Commission agreed that the Court was the proper entity
to make that preliminary determination. (Koponen, supra, 165 Cal.App.4™ at pp. 356-
357.) ITtis also relevant to note that the Court and the Commission also agreed that
section 1759 would bar certain relief that the Court might fashion. That included any
relief that would redirect utility revenues, as that would interfere with the Commission’s
ratemaking authority. (Koponen, supra, 165 Cal. App.4" at pp. 357, 359.)
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c) Any Court Action Beyond Determining The
Scope Of The Easement Would Interfere
With The Commission’s Policies For, And
Regulation Of, Utility Vegetation
Management.

This issue is embodied in the Court’s second question to the Commission.
Accordingly, it is addressed in full below.
B. Court Adjudication Prior To A Commission Findiﬁg Of
- - Utility Wrongdoing Would Interfere With The
Commission’s Identifiable Broad And Continuing

Supervisory And Regulatory Program For Utility
Vegetation Management. ‘

As previously stated, presuming there is no violation of the easements, the
complaints may succeed only if it is determined that the degree of trimming exbeeded or
violated any established rules. Although parties imply the Commission’s rules may not
go far enough, no party disputes that the ICommission has indeed adopted a regulatory
program to oversee utility vegetation management. Given this program, and the
Commission’s exclusive jurisdiction over public utilities, it is difficult to conc‘eive how
the Court could arrive at any conclusion here that would not somehow undermine,
second-guess, or interfere with the Commission regulatory functions.

For example, if the Court were to determine the trimming was reasonable based on
the fact the Commission’s rules impose no maximum limit on clearance distances, it
would presume the Commission would have come to the same conclusion in interpreting
the rules. That cannot be predicted with absolute certainty. Arguably, the complaints

raise a unique issue involving the trimming of commercial crops. To the Commission’s

knowledge, it has never directly addressed a complaint of this nature. While the rules

420916 17



may not distinguish between types of vegetation, only the Commission can determine
whether the trimming in question was reasonable within the spirit and intent of its own
rules 2 A Court determination would interfere by depriving the Commission of any
opportunity to address this issue, and would second-guess what conclusion the
Commission may reach if presented with these facts.

A similar result would occur if the Court were to award damages for any alleged
injury to the walnut trees. Doing so would unavoidably set (if only by implication) a new
rule regarding maximum permissible trimming clearances. That result would undermine
the Commission’s existing Commission rules.

Further, such an award would do precisely what the Court found impermissible in
Koponen.a It would undermine the Commission’s policies by holding a utility liable for
not doing something (not curtailing its trimming at some maximum point), which the
Commission has not yet determined. (Id. at p. 358.)

For the above stated reasons, the Commission respectfully requests that the Court
find section 1759 acts here to bar any Court adjudicati(?n beyond determining the

property rights of the parties.

2 See e.g., Pub. Util. Code, § 451.

B See also Ford v. Pacific Gas and Electric Company (1997) 60 Cal.App.4™ 696
[Section 1759 barred the Court from determining EMFs were dangerous, or awarding
damages, because to do so would contradict the Commission’s contrary findings and
would hold ufilities liable for not doing what the Commission determined they were not
required to do.].
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C.  The Appellants May File A Complaint With The
Comuuission Raising Their Claims Of Alleged Improper
Utility Vegetation Management Activities.

The question posed by the Court inquired whether the Commission provides a
forum for a landowner to seek a deterrﬁination that the utility’s actions exceeded the
scope of its easement over a landowner’s property. As already noted, the Commission
generally defers to the Court in matters of easement interpretation and construction.

However, the Commission does have a forum for a landowner to seek a
determination whether a utility’s vegetation management activities were unreasonable or
unlawful in connection with the Public Utilities Code and/or Commission orders, rules
and decisions. To seek such a determination a landowner would file a formal complaint
with the Commission.2* Ifa complaint included an argument that the utility violated the
scope of an easement, and a Court had not rendered any determination on that issue, the
Commission would generally ensure to its satisfaction that the utility did in fact possess
an easement to access the Jandowner’s property to conduct the Commission regulated

activity in question. It is relevant to note that in the Commission’s experience, utility

24 It is noted that the policy issues of the utility vegetation management can be raised
before the Commission through other procedural vehicles. For example, although not an
ideal forum to address issues requiring immediate action, a landowner could also request
that the Commission open a proceeding to consider changes or modifications to the
existing rules. Section 1708.5 permits any entity to file a petition asking the Commission
to adopt, amend, or repeal a regulation.

Also, as shown in Section II.A.2.(b) above, the Commission will from time to time and
on its own motion open investigations and/or rulemaking proceedings to consider
changes to its rules, orders, and decisions. (See Pub. Util. Code, §§ 1708, 1701.1(c).)
Any interested member of the public may intervene for the purpose of participating in, or
simply following such Commission proceedings.
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right-of-way easements are generally worded very broadly, so as to permit most any
activitv the utility may deem necessary to provide adequate service and operate its
facilities in a safe and reliable manner. Complaints and associated filing procedures are
governed by section 1702 and Commission Rules of Practice and Procedure 4.1 — 458
hfomaﬁon regarding complaints,-as well as electronic filing forms, can also be found on
the Commission’s website. 28
D.  Remedies The Commission May Provide Include
Injunctive Relief, The Imposition of Fines, And Denial Of
Utility Cost Recovery. However, Pursuant To Public

Utilities Code Section 2106 Only The Court May Award
Damages.

The Commission derives its authority to provide remedies from the California
Constitution, and the Public Utilities Code. In connection with the Commission’s broad
inherent powers under Article XII of the California Constitution, and section 701, the
Courts have recognized that the Commission has authority to provide a number of

remedies, should the Commission determine that the utility has violated the law. (See

2 Section 1702 states in pertinent part:

Complaint may be made by the commission of ots own
motion or by any corporation or person...setting forth any act
or thing done or omitted to be done by any public utility,
mncluding any rule or charge heretofore established or fixed
by or for any public utility, in violation or claimed to be in
violation, of any provision of law or of any order or rule of
the commisston.

See also Cal. Code of Regs., tit. 20, Article 4, §§ 4.1, 4.2, 4.3, 4.4, 4.5.

%8 Information and electronic complaint forms may be located at: www.cpuc.ca.gov/puc/.
See main page under Consumer Information Center.
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e.g., CLAM, supra, 25 Cal. 3d at p. 907.)2 One of these remedies 1s injunctive relief.
Consistent with this authority, it is not unusual for the Commission to issue a temporary
restraining order (“TRO”) to en;join a utility from engaging in a particular action. 28

The Commission is also authorized to directly impose fines and penalties upon a
utility, as set forth in section 2100 et seq. (See e.g., Pacific Bell Wireless LLC v. Public
Utilities Commission (2006) 140 Cal.App.4™ 718, 736-738.) For example, upon a finding
that a utility violated the Public Utilities Code or any Commission rule, decision or
requirement, section 2107 would enable the Commission to impose a penalty of not less
than five hundred dollars ($500), and not more than twenty thousand dollars ($20,000)

for each offense.® Additionally, the Commission could prevent a utility from recovering

2 In CLAM, the Court noted that in connection with the Commission’s equitable
jurisdiction it may require the creation of trust funds to hold potential refunds, reform
utility contracts, and issue cease and desist.orders. The Commission may also order
utilities that charge unlawful rates to make reparation to aggrieved ratepayers pursuant to
section 734. (CLAM, supra, 25 Cal.3d at p. 907.)

28 1n determining whether to grant a TRO the Commission applies the same test as
Cdlifornia courts, which requires a moving party to demonstrate: (1) irreparable injury to
the moving party absent the TRO; (2) no harm to the public interest; (3) no substantial
harm to other interested parties; and (4) a likelihood of prevailing on the merits. (See
e.g., Application of San Diego Gas & Electric Company for Review of its Proactive
De-Energization Measures and Approval of Proposed Tariff Revisions (U902E)
(Decision Granting the Motion for a Temporary Restraining Order Regarding
San Diego Gas & Electric Company’s Power Shut-Off Plan) [D.09-08-030] (2009)
__CalP.U.C._: 2009 Cal. PUC LEXIS 423, *8-9. A copy of this decision can be found
as Amicus Append Exh. 3.)

2 Section 2107 states:

Any public Utility which violates or fails to comply with any
provision of the Constitution of this state or of this part, or
which fails or neglects to comply with any part or provision
of any order, decision, decree, rule, direction, demand, or
requirement of the commission, in any case in which a
penalty has not otherwise been prowded is subject to a

(footnote continued on next page)
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in rates the costs associated with any activity deemed to be unreasonable or
: e 30
impermissible.™

However, as already noted, the Legislature has not vested the Commission with
authority to award damages to an aggrieved party. Pursuant to section 21 06,3—1 the
authority to award damagés rests solely with the Court. Accordingly, following a
Commission finding that a utility violated the Public Utilities Code, or Commission rule,
regulation, order or decision, any aggrieved party seeking damages would need to

proceed to the Court to request such an award.

—

(footmote continued from previous page)

penalty of not less than five hundred dollars ($500), nor more
than twenty thousand dollars ($20,000) for each offense.

30 See section 451, which states in pertinent part:

All charges demanded or received by any public utility, or by
any two or more public utilities, for any product or
commodity furnished or to be furnished or any service
rendered or to be rendered shall be just and reasonable.

Every unjust or unreasonable charge demanded or received
for such product or commodity or service is unlawful.

4 Section 2106 states:

Any public utility which does, causes to be done, or permits
any act, matter, or thing prohibited or declared unlawful, or
which omits to any act, matter, or thing required to be done,
either by the Constitution, any law of this State, or any order
or decision of the commission, shall be liable to the persons
or corporations affected thereby for all loss, damages, or
injury caused thereby or resulting therefrom. If the court
finds that the act or omission was willful, it may, in addition
to actual damages, award exemplary damages. An action to
recover for such loss, damage, or injury may be brought in
any court of competent jurisdiction by any corporation or -
person. No recovery as provided in this section shall in any
manner affect a recovery by the State of the penalties
provided in this part or in the exercise by the commission of
1ts power to punish for contempt.
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. CONCLUSION
In this amicus brief, the Commission respectfully submits its responses to the
Court’s three questions. The Commission would be glad to address any additional

qucstioﬁs the Court may have.-
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Required Minimum Clearances:
Only a Starting Point for a
Responsible and Reasonable
VM Program

PG&E disagrees with CPSD’s Statement:

“CPSD recommends giving the electric utilities a
presumption of reasonableness of expenses incurred for
trimming up to 48 inches. Beyond 48 inches, utilities should
not be entitled to a presumption of reasonableness, but
should be required to demonstrate why trimming beyond 48

'I inches is reasonable.”



Current Required Legal Clearances

Minimum Clearance Distance (feet)
VOLTAGE (kV) 4-21 60 70 115 230 500
GO 95, Rule 35 1.5 1.5 1.5 1.6 2.6 10
Rule 35, Appendix E 4 6 6 10 10 15
PRC 4293 4 4 4 10 10 10
PG&E CAISO 4 4 4 10 10 10
Agreement
NERC FAC-003-1 na na 1.3 2.5 5.1 14.7

*Rule 35, Appendix E, Guidelines: “Vegetation Management
practices may make it advantageous to obtain greater
clearances than those listed...”

*NERC Standard FAC-003-1: “Transmission Owner to
determine...appropriate distances to be achieved at time of
...vegetation work based on local conditions and [nex{]
vegetation management work. ...Distances shall be greater
than [minimum required clearances].

S



What Utility Inspectors Must
Consider Prior to Trimming

Tree species types and growth rates
Tree failure characteristics

Location (tree to line)

Anticipated tree or conductor movement
Line sag

Local climate and rainfall patterns

Fire risk

Environmental impacts

Customer & site history



All Trees Are Not The Same

Eucalyptus

Cottonwood Fast G _
Walnut (all nuts)* ast Lrowing

Mulberry
Pine

mur Med. Growing
Acacia

Madrone

Oak

Redwood Slow Growing

*Walnut tree limbs can grow 18 feet in one year



Why Utilittes Remove 2-3 Years of Growth

Reduces fire risk
Increases electric reliability
Ensures compliance (provides margin of error)

Increases public safety (reduces chance of a power line
contact)

Better for the health of the tree (minimizes trauma)
Minimizes environmental impacts

Reduces customer impact

Lowers costs for customers

Easier to manage



Utilites Are Experts in Tree Evaluations for
Utility Line Clearances

Certified Arborists
Registered Professional Foresters

Certified Quality Assurance and Quality Control

Apply ANSI Standards
(Integrated VM on electric utility rights of way)



Example of responsible VM clearance
practice
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Customers Are Satisfied

Contractor performance is judged on customer
satisfaction with tree work

(PG&E survey) 80% of customers understand that
the tree work prevents outages (& fires)

/5% give good — excellent ratings for the work



Summary

There are overlapping regulatory/statutory minimum clearance
requirements

A responsible VM program must consider many factors when
obtaining clearances

Clearance obtained at time of trim must be greater than minimum
clearance requirement to ensure safety and reliability

Utilities use best practices to achieve effective VM programs
Knowledgeable professionals
Industry standards

Overall, customers understand the need for utility tree trimming and
are satisfied
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Excerpts From Cal Fire Presentation Given in Santa Cruz
September 16, 2010

CAL FIRE and PG&E

W
“Our partnership in making assets at risk
more resistant to the occurrence and effects
of wildland fire”

Melodie Durtham — CAL FIRE
Chief — Wildland Fire Prevention

Richazd Imlach - CAL FIRE (retired)
Fire Prevention Bureau Chief

What’s next?

Major Woody Stem Project — PG&E has been very helpful in
providing data and information.

New database to track specifics for powerline caused fires. This
will help identify specific issues to address.

* Joint Educational Qutreach

CAL FIRE (Richard Imlach) is currently updating the Powerline
Fire Prevention Field Guide. We will be forwarding it to all
uttlities for feedback once the updates are finished.






